
Dated
201

------------

Deed
Relating to ‘site address’
between

(1) PEMBROKESHIRE COAST NATIONAL PARK AUTHORITY
 (2) Name(s) of OWNERS OF THE SITE
 (3) PEMBROKESHIRE COUNTY COUNCIL 
(4) Name of MORTGAGE COMPANY

THIS DEED is made the                   day of                            201[]

BETWEEN (1) PEMBROKESHIRE COAST NATIONAL PARK AUTHORITY of Llanion Park Pembroke Dock Pembrokeshire SA72 6DY (hereinafter called the “the PCNPA”) (2) ‘Owner Name’ (hereinafter called "the Owners"), of ‘Address’ (3) PEMBROKESHIRE COUNTY COUNCIL of County Hall Haverfordwest Pembrokeshire being the local housing authority (hereinafter called "the Council") (4) ‘Mortgage Company’ (Co. Regn. No. XXXX) of ‘Address’ (hereinafter called "the Bank") 
Background

(A) The PCNPA is the local planning authority for the purposes of the TCPA 1990 for the area in which the Property is situated.
(B) The Council is the local housing authority pursuant to Section 1 of the Housing Act 1985 for the area in which the Property is situated.

(C) The Owners own a freehold interest in the Property which interest is registered at the Land Registry under Title number XXXXXXXXX subject to a registered charge dated XX Month 20XX (NOTE: Charge reference XXXXXXXXX) in favour of the Bank (hereinafter referred to as the “Bank's Charge”) ].

(D) The Owners or an agent on behalf of the Owners has made the Planning Application and is proposing to carry out the Development of the Property and the PCNPA is minded to grant approval of the Planning Application subject to the Owners first entering into this Deed.

(E) The Owners have agreed to provide XX number XX of the Housing Units as Affordable Housing Units and shall sell the Affordable Housing Units as  either Social Rented Housing Units or Intermediate Housing Units with the proposed tenure mix between the Social Rented Housing Units and Intermediate Housing Units being agreed between the parties hereto prior to the Commencement of Development on the basis of the demand for each tenure based on evidenced need from the Pembrokeshire Common Housing Register or any relevant local needs surveys together with any other material considerations.
(F) The Bank declares that this Deed has been entered into by the Owners with its consent as the proprietor of the Bank’s Charge and that the Property shall be bound by the obligations contained in this Deed   and that the security of the Bank’s Charge over the Property shall take effect subject to this Agreement PROVIDED THAT the Bank shall otherwise have no liability under this Agreement unless it takes possession of the Property in which case it too will be bound by the obligations as if it were a person deriving title from the Owners.

(G)  The covenants  restrictions and requirements imposed upon the Owners under this Deed create planning obligations pursuant to Section 106 of the Act and are enforceable by the PCNPA as the local planning authority  and the Council as local housing authority against the Owners
Agreed terms

1 Definition and Interpretation - General
1.1 In this Deed the following definitions and interpretations shall apply:-
ACGV:  means a valuation calculated by reference to the Acceptable Cost Guidance being the Welsh Government’s assessment of value for money in determining grant funding for housing association projects calculated to represent total costs of development of land for the provision of Social Housing including infrastructure costs and which are reviewed from time to time by the Welsh Government  and shall include any successor valuation scheme and in the event that the ACGV is dispensed with by the Welsh Government without any similar successor scheme of valuation the ACGV shall be 80%
 of the OMV.  
 Affordable Housing:  means subsidised housing to be provided by the Owners in accordance with and subject to the provisions of this Deed and that will be made available to persons who cannot afford to rent or buy housing generally available on the open market.
Affordable Housing Contribution: means 30% of the OMV being a contribution to be paid to the Council as a contribution towards Affordable Housing in the County of Pembrokeshire in the event that the conditions and obligations relating to Intermediate Housing Units set out in the Third Schedule hereto are released pursuant to a sale by a mortgagee in possession. 
Affordable Housing Unit/s : means xx number xx of the Housing Units to be constructed by the Owners pursuant to the Planning Permission on the Property the locations tenure size and design of which shall be determined at the reserved matters stage and which will be erected on the Property as part of the Development by the Owners and which upon completion shall be either transferred to the RSL as Social Rented Housing Units or sold on the open market as Intermediate Housing Units subject to the conditions set out in the Third Schedule hereto.
The Commencement of Development: for the purpose of this Deed means the date on which any material operation begins (as defined in Section 56(4) of the TCPA 1990) in connection with providing or forming a Housing Unit but excluding (for the purposes of this Deed and for no other purpose) operations consisting of site clearance, demolition work, archaeological investigations, investigations for the purpose of assessing ground conditions, remedial work in respect of any contamination or other adverse ground conditions, diversion and laying of services, erection of any temporary means of enclosure, the temporary display of site notices or advertisements and “Commencement of Development” shall be construed accordingly.

the Development: means the development of the Property in the manner and for the purposes set out in the First Schedule hereto.
Housing Unit/s: means a dwelling house or flat which is either an Affordable Housing Unit or an Open Market Housing Unit to be provided as part of the Development. 
Index: means the All In Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation. 

Intermediate Housing Unit/s: means Affordable Housing Unit/s to be sold on the open market subject to the provisions of the Third Schedule hereto being housing that is available to eligible persons to purchase at a price of no more than 70% of OMV.

Occupation: means the beneficial occupation for the purposes permitted by the Planning Permission of a Housing Unit but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and reference to Occupy and Occupied shall be construed accordingly.

OMV: means an open market value that an Intermediate Housing Unit might reasonably be expected to realise on the open market if it was sold free of the obligations set out in this Deed at the time of its disposal by a willing seller to a willing buyer. In relation to the calculation of the OMV for the purpose of the Affordable Housing Contribution it shall mean the actual sale price unless the Council considers that the sale price of the Affordable Housing Unit does not represent its true value.
Open Market Housing Unit/s:
means a dwelling house or flat to be erected on the Property as part of the Development by the Owners and sold or rented in an arms length transaction on the open market and “Open Market Housing Units” shall be construed accordingly.
Notice Period:
the period of 60 working days from the date of receipt by the Council and the RSL of the Sale Notice.
Plan: means the plan annexed to this deed.

Planning Application: means the application for planning permission submitted to the PCNPA for the Development and allocated planning reference number NP/XX/XXXX and which shall include all reserved matters applications.

Planning Permission: the planning permission granted pursuant to the Planning Application including any reserved matters approvals together with any varied planning permissions granted pursuant to an application under section 73 of the TCPA 1990.
The Purchase Price:    means 42
% of the ACGV.
Property: means the land situated off xxxxxxxx Pembrokeshire against which this Deed may be enforced shown edged red on the Plan annexed hereto and registered at the Land Registry under title number CYM425035.
RSL: means a Registered Social Landlord (as defined in Part 1 of the Housing Act 1996 which is registered with the Welsh Government pursuant to Section 3 of that Act and has not been removed from the register pursuant to Section 4 of that Act) nominated by the Council.   

Sale Notice: a notice served by the Owners on the Council and the RSL informing the Council and the RSL that the construction of a Social Rented Housing Unit has commenced and the estimated date the Social Rented Housing Unit shall be ready for Occupation together with an "offer" to sell the Social Rented Housing Unit to the RSL at the Purchase Price in accordance with the terms and conditions of this Deed an example of which is set out in the fourth schedule herein.

Social Rented Housing Unit/s:
means Affordable Housing Units to be sold to a RSL in accordance with the terms and conditions contained herein.

SPG: the PCNPA’s Supplementary Planning Guidance on Affordable Housing adopted in November 2014
TCPA 1990: means the Town and Country Planning Act 1990.

Valuation Certificate:
means a certificate given by a member of the Royal Institute of Chartered Surveyors (or an alternative valuer agreed in writing by the Council) duly setting out and certifying the current OMV of an Intermediate Housing Unit. 

Working Day/s: means any day from Monday to Friday (inclusive) which is neither Christmas Day Easter Day nor a statutory Bank Holiday

1.2 Clause headings shall not affect the interpretation of this Deed.
1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality). 
1.4 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.

1.5 Unless the context otherwise requires, words in the singular include the plural and in the plural shall include the singular.

1.6 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

1.7 A reference to any party shall include that party's personal representatives, successors or permitted assigns and in the case of the Council the successors to its respective statutory functions.

1.8 A reference to a statute or statutory provision is a reference to it as it is in force at the date of this Deed.

1.9 A reference to a statute or statutory provision shall include any subordinate legislation made from time to time.

1.10 A reference to writing or written does not include faxes or e-mail.

1.11 A reference to "this Deed" or to any other Deed or document referred to in this Deed is a reference to this Deed or such other document or Deed as varied or novated (in each case, other than in breach of the provisions of this Deed) from time to time.

1.12 References to clauses paragraphs and plans are to the clauses and plans of this Deed.

1.13 An obligation in this Deed on a person not to do something includes an obligation not to agree or allow that thing to be done.

1.14 Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.

1.15 Where an obligation falls to be performed by more than one person, the obligation can be enforced against every person so bound jointly and against each of them individually.

2 Statutory Provisions 
2.1 This Deed constitutes a planning obligation for the purposes of section 106 of the TCPA 1990, Section 65 of the Environment Act 1995 section 2 of the Local Government Act 2000 and section 111 of the Local Government Act 1972 and any other enabling powers, and are entered into by the Owners with the intention that they bind the interests held by the Owners in the Property and their respective successors and assigns.
2.2 This Deed shall come into effect on the date of this Deed. 

2.3 To the extent only that any of the obligations contained in this Deed are not planning obligations within the meaning of the TCPA 1990 they are entered into pursuant to the powers contained in Section 65 of the Environment Act 1995 and if relevant the Local Government Act 1972 and Local Government Act 2000.  

2.4 It is acknowledged that the obligations contained in this Deed are:

2.4.1 necessary to make the Development acceptable in planning terms;

2.4.2 directly related to the Development; and

2.4.3 fairly and reasonably related in scale and kind to the Development 
2.5 In the event that any new planning permission(s) are granted by the PCNPA pursuant to Section 73 of the TCPA 1990 (as amended) and unless otherwise agreed between the parties:-

2.5.1 the obligations in this Deed shall relate to and bind any subsequent planning permission(s) in respect of the Property granted pursuant to Section 73 of the TCPA 1990 and the Property itself, and

2.5.2 the definitions of Application, Development and Planning Permission in this Deed shall be construed to include reference to any application under Section 73 of the TCPA 1990, the planning permission(s) granted thereunder and the development permitted by such subsequent planning permission(s), and

2.5.3 this Deed shall be endorsed with the following words in respect of any future Section 73 application:-

"The obligations in this Deed also relate to and bind the Property in respect of which a new planning permission referenced …………………………… has been granted pursuant to Section 73 of the Town and Country Planning Act 1990 (as amended)".
PROVIDED THAT nothing in this clause shall fetter the discretion of the PCNPA in determining any application(s) under Section 73 of the TCPA 1990 or the appropriate nature and / or quantum of Section 106 obligations in so far as they are materially different to those contained in this Deed and required pursuant to a determination under Section 73 of the TCPA 1990 whether by way of a new deed or supplemental deed pursuant to S106 of the TCPA 1990 

3 Confirmation of Interests
The Owners hereby warrant and confirm that apart from the parties hereto there are no other persons with a legal estate or beneficial interest in the rest of profits or proceeds of sale of the Property or any part thereof.
4 Obligations of the Owners
The Owners hereby undertake and covenant with the PCNPA and the Council as the local housing authority by way of a planning obligation pursuant to Section 106 of the TCPA 1990 with the intention of binding the Property and each and every part thereof into whosoever hands the same may come that the Property shall be subject to the several restrictions and provisions as to the use thereof as specified herein

5 Site Not to be Encumbered

The Owners hereby covenant with the PCNPA that it will not encumber nor deal with the Property in any manner whereby any party hereto or successor in title may be prevented from carrying out their covenants and obligations contained herein.  

6 Right of Access

Without prejudice to the PCNPA’S  statutory rights of entry the Owners shall permit the PCNPA’s and the Council and their authorised employees and agents upon reasonable written notice to enter the Property at all reasonable times for the purpose of verifying whether or not any obligation arising hereunder has been performed or observed.  

7 Waiver

No waiver (whether express or implied) by the PCNPA or the Council of any breach or default by the Owners in performing or observing any of the covenants undertakings obligations or restrictions contained in this Deed shall constitute a continuing waiver and no such waiver shall prevent the PCNPA or the Council from enforcing any of the said covenants undertakings obligations or restrictions from acting upon any subsequent breach or default in respect thereof by the Owners.  

8 Enforcement Costs

Without prejudice to the terms of any other provision herein the Owners shall pay all costs charges and expenses (including without prejudice to the generality thereof legal costs and Surveyor's fees) reasonably incurred by the PCNPA or the Council for the purpose of or incidental to the enforcement of any right or power of the PCNPA or the Council or any obligation of the Owners arising hereunder.   

9 Councils Legal Fees

The Owners shall pay on the date of this Deed to the Council, by way of a banker's draft or solicitor's client account cheque the Council's reasonable costs in the sum of £500 in relation to the preparation and negotiation of this Deed.  

10 VAT
10.1 All consideration given in accordance with the terms of this Deed shall be exclusive of any VAT properly payable in respect thereof.

10.2 The Owners hereby acknowledge and agree that if at any time VAT is required to be paid in respect of any Contributions then to the extent that VAT had not been previously charged in respect of that contribution the Council shall have the right to issue a VAT invoice to the Owners and the VAT shall be paid accordingly.  

11 Community Infrastructure Levy

The Parties agree that to the extent that any obligations that are contained in this Deed directly or indirectly relate to the provision or payment in relation to Infrastructure as defined under the Community Infrastructure Levy Regulations (including the provision of any land or property for the purposes of Infrastructure provision) extant at the date of this Deed shall in relation to such obligations be in full and final settlement of any Infrastructure Levy which may apply to the Property due to, and following, the grant of the Planning Permission in respect of the Development.
12 Liability for Owners Covenants

No person shall be liable for any breach of any of the planning obligations or other provisions of this Deed after it shall have parted with its entire interest in the Property but without prejudice to liability for any subsisting breach arising prior to parting with such interest.  

13 Dispute Provisions

13.1 In the event of any dispute or difference arising between the PCNPA or the Council and the parties to this Deed in respect of any matter contained in this Deed such dispute or difference shall be referred to an independent and suitable person holding appropriate professional qualifications to be appointed (in the absence of an agreement) by or on behalf of the president for the time being of the professional body chiefly relevant in Wales with such matters as may be in dispute and such person shall act as an expert whose decision shall be final and binding on the parties in the absence of manifest error and any costs shall be payable by the parties to the dispute in such proportion as the expert shall determine and failing such determination shall be borne by the parties in equal shares.

13.2 In the absence of agreement as to the appointment or suitability of the person to be appointed pursuant to Clause 13.1 or as to the appropriateness of the professional body then such question may be referred by either part to the president for the time being of the Law Society for him to appoint a solicitor to determine the dispute such solicitor acting as an expert and his decision shall be final and binding on all parties in the absence of manifest error and his costs shall be payable by the parties to the dispute in such proportion as he shall determine and failing such determination shall be borne by the parties in equal shares.

13.3 Any expert howsoever appointed shall be subject to the express requirement that a decision was reached and communicated to the relevant parties within the minimum practicable timescale allowing for the nature and complexity of the dispute and in any event not more than twenty-eight working days after the conclusion of any hearing that takes place or twenty-eight working days after he has received any file or written representation.

13.4 The expert shall be required to give notice to each of the said parties requiring them to submit to him within ten working days of notification of his appointment written submissions and supporting material and the other party will be entitled to make a counter written submission within a further ten working days.

13.5 The provisions of this clause shall not affect the ability of the PCNPA or Council to apply for and be granted any of the following: declaratory relief, injunction, specific performance, payment of any sum, damages, and any other means of enforcing this Deed and consequential and interim orders and relief.
14 Local Land Charge

14.1 The covenants on behalf of the parties hereto to be observed and performed under this Deed shall be treated as Local Land Charges and registered in the Register of Local Land Charges for the purposes of the Local Land Charges Act against the Property until such time as all the terms and conditions contained herein have been complied with subject to the Council removing upon demand any entry against any Open Market Housing Units in the event that all the terms and conditions contained herein have been strictly complied with. 

14.2 Following the performance and satisfaction of all the obligations contained in this Deed the Council shall upon receipt of written request forms the Owners effect the cancellation of all entries made in the Register of Local Land Charges in respect of this Deed excepting any entry relating to the Affordable Housing Units which shall only be removed in the event of a sale to a RSL or in the event that a Intermediate Housing Unit is sold by a mortgagee in possession free from the occupancy conditions in accordance with the provisions of the Third Schedule herein.

15 Third Parties

Save for successors in title of the parties to this Deed no provisions of this Deed shall be enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a party to this Deed.

16 Deed ceasing to have effect

This Deed shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission shall be quashed, revoked or otherwise withdrawn or (without the consent of the Owners) it is modified by any statutory procedure or expires prior to the Commencement of Development.

17 No limit on other development

Nothing in this undertaking shall prohibit or limit the right to develop any part of the Property in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Deed.

18 Repayment of Affordable Housing Contribution 

18.1 If the Council shall not utilise the Affordable Housing Contribution for the purpose of Affordable Housing within five years from receipt of the same the Council shall repay to the Owners:-

18.1.1 the Affordable Housing Contribution with any interest accruing on it at the rate of inflation  from the date of payment by the Owners until the day of repayment; or

18.1.2 if the Affordable Housing Contribution has been partially expended the sum equivalent to the remaining part of the Affordable Housing Contribution that is unspent and any interest that has accrued on that part at the rate of inflation  from the date of payment by the Owners until the date of repayment. 

19 Notices

19.1 Any notice or other communication required to be given under this Deed shall be in writing and shall be delivered personally, or sent by pre-paid first class post or recorded delivery or by commercial courier, to any person required to receive the notice [or communication] at its address as set out below: 
PCNPA: PEMBROKESHIRE COAST NATIONAL PARK AUTHORITY of Llanion Park Pembroke Dock Pembrokeshire SA72 6DY
Council: Head of Planning, Pembrokeshire County Council County Hall Haverfordwest Pembrokeshire SA61 1TP;

Owners: xx NAME xx of xx ADDRESS xx,
or as otherwise specified by the relevant person by notice in writing to each other person. 

19.2 Any notice of other communication shall be deemed to have been duly received; 

19.2.1 if delivered personally, when left at the address and for the contact referred to in this clause;

19.2.2 if sent by pre-paid first class post or recorded delivery, at 9.00 am on the second Working Day after posting; or

19.2.3 if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed.

21.
Tenure Mix of Affordable Housing Units

The Owner hereby covenants with the PCNPA and the Council that that no development on the Property shall commence until the Owners has submitted to and obtained the written approval from the Council of the details of the proposed tenure mix between the Intermediate Housing Units and Social Rented Housing Units. 

This Deed has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

Schedule 1
The Development
1 The Development
The Residential development of the Property in accordance with the Planning Permission.
2 The Owners Covenants relating to the phasing of the Development

2.1 The Owners covenant with the PCNPA and the Council not to Occupy or allow Occupation of more than 50% of the Open Market Housing Units (rounded down to the nearest whole number) on the Property until such time as the Owners have constructed and  served written notice on the PCNPA and the Council confirming that: 
(a) all of the Social Rented Housing Units  have been transferred to the RSL at the Purchase Price and 

(b) all of the Intermediate Housing Units  have been constructed and placed on sale on the open market subject to the provisions of the Third Schedule hereto.

3 Provision of Services

The Owners covenant with the PCNPA and the Council at its own cost to provide pedestrian and vehicular access car park spaces foul and surface water sewers and water gas electricity and telecommunication service systems for the Affordable Housing Units linking in each case to the estate roads sewers and service systems to be constructed and laid as part of the remainder of the Property and connected to highways and sewers maintainable at the public expense. 

4 Construction of Affordable Housing Units

The Owners covenant with the PCNPA and the Council to construct or procure the construction of the Affordable Housing Units as part of the Development at no cost to the PCNPA or the  Council and in accordance with the Welsh Housing Quality Standard or in accordance with any other guidance as shall be issued in substitution by the Welsh Government or any successor body in substitution or any alternative specification which may be agreed with the acquiring RSL and on completion of the disposal of each Affordable Housing Unit the Owners shall issue a NHBC Buildmark Insurance Certificate or a similar guarantee certificate agreed in writing by the PCNPA and the Council  is issued to any purchaser upon the transfer of an Affordable Housing Unit.

5 Sale Notice for Social Rented Housing Units 

5.1 The Owners shall within 28 working days of the commencement of construction of a Social Rented Housing Unit serve a Sale Notice on the PCNPA and the Council and the RSL duly offering to sell such Social Rented Housing Unit to the RSL in accordance with the provisions of this Deed.

5.2 The RSL may accept the offer contained in the Sale Notice by signing and returning a copy of the Sale Notice to the Owners within the Notice Period

5.3 If the RSL does not accept the offer under paragraph 4.2 above within the Notice Period the Owners shall dispose of the relevant Affordable Housing Unit as an Intermediate Housing Unit in accordance with the provisions of this agreement.

6 Notice of Completion of Intermediate Housing Units

6.1 At such time as an Intermediate Housing Unit is fit for Occupation the Owners shall notify the PCNPA and the Council of its completion and provide a Valuation Certificate for the approval by the PCNPA and the Council

6.2 Upon written approval by the PCNPA or the Council of the OMV as set out in the Valuation Certificate the Owners may proceed to sell the Intermediate Housing Unit subject to the provisions of this Deed and if no response is given by the PCNPA or the Council within 20 working days of receipt of written notice given under paragraph 5.1 of this schedule then approval will be deemed to have been given PROVIDED THAT such written notice is served upon the PCNPA and the Council by recorded delivery and clearly addressed and marked for the urgent attention of the PCNPA’s Council’s Head of Planning and given reference S.106/NP/XX/XXXX. 

6.3 If PCNPA or the Council do not approve the assessment of the OMV of the Intermediate Housing Unit the OMV of each Intermediate Housing Unit not approved as aforesaid shall be determined by an Expert in accordance with this Deed.

6.4 No disposition of any Intermediate Housing Unit shall take place unless such Unit is fit for Occupation and is sold subject to and in accordance with the provisions of this Deed. 

6.5 Notwithstanding the provisions contained in paragraphs 5.1, and 5.2 and paragraph 6. of this Schedule the Owners may prior to the Intermediate Housing Unit being fit for Occupation, market and sell a Intermediate Housing Unit in accordance with the provisions this Deed on the strict understanding that such a sale shall only be permitted to a Qualifying Person from the Community Area (as defined in the Third Schedule herein) and subject to the written approval by the PCNPA or the Council of the OMV as set out in the Valuation Certificate.
7 Provisions relating to the absence of demand on the sale of Intermediate Housing Unit upon its first sale by the Owners
7.1 On satisfying the Council that reasonable efforts have been made to dispose of an  Intermediate Housing Unit on the open market within the Community Area (as defined in the Third Schedule hereto) subject to the provisions of the Third Schedule hereto for a continuous minimum period of 84
 days and that no offer to acquire an interest in the Intermediate Housing Unit has been received during that period, then, on obtaining written confirmation from the Council that it is so satisfied, the Owners may advertise the Intermediate Housing Unit for sale in the County of Pembrokeshire subject to the provisions of the Third Schedule hereto or alternatively the Owners shall upon the written request of the Council transfer the Intermediate Housing Unit to either PCNPA the Council or the RSL free from any occupancy restrictions at a consideration of 70% of the OMV.
7.2 On obtaining written confirmation from the Council that it is so satisfied that reasonable efforts have been made to dispose of the Intermediate Housing Unit in the County of Pembrokeshire subject to the provisions of the Third Schedule for a further 84
 days and that no offer to acquire an interest in the Intermediate Housing Unit has been received and the PCNPA the Council and the RSL have confirmed that they do not wish to acquire the  Intermediate Housing Unit the Owners may then market the Intermediate Housing Unit to any willing purchaser who shall be bound by the terms and conditions of the Third Schedule herein.

7.3 The continuous minimum marketing periods referred to in paragraphs 6.1 and 6.2 above shall be deemed to commence in respect of any Intermediate Housing Unit on the date on which written notification of its completion in accordance with paragraph 3.1 of this Schedule is given by the Owners to the Council and evidence of reasonable efforts to dispose of a Intermediate Housing Unit in accordance with paragraph 6.1 above shall consist of proof of adequate public advertisement of the Intermediate Housing Unit during the appropriate period  and which must including advertising for a period of at  least 42 days in a local newspaper with general circulation in the Community Area together with advertising with a well established local estate agent for the entire cascade period set out above in paragraphs 6.1 and 6.2 of this schedule.
Form of Transfer of Affordable Housing Units 

7.1
The Owners covenant with the PCNPA and the Council not to execute any transfer of the Affordable Housing Units comprised within the Development except upon the following terms and conditions unless otherwise agreed in writing by the parties to the transfer and the PCNPA and the Council:

(a) title to the Affordable Housing Units to be deduced in accordance with the Land Registration Act 2002

(b) the Affordable Housing Units will be transferred free of any financial charges together with the rights and easements but subject to the exceptions reservations rights easements and other maters contained and referred to in the Owners title and subject to other matters as the parties may agree

(c) vacant possession of the Affordable Housing Units to be given on completion

(d) completion shall take place within the time limits provided by this Deed 

7.2
The transfer of each Affordable Housing Unit shall be prepared by the Owners and approved in writing by the PCNPA and the Council and shall contain:

(a)
a covenant by the Owners to construct and procure adoption of roads and footpaths to serve the Affordable Housing Units;

(b)
full and free rights of access both pedestrian and vehicular from the public highway to the Affordable Housing Units;

(c)
a covenant by the Owners to construct and procure adoption of drains and sewers to serve the Affordable Housing Units;

(d)
such rights as may be reasonably required for the full and free rights to the passage of running water soil electricity gas telephone signals and other services through the pipes drains channels wires cables watercourses and conduits which are now or may be within a period of eighty years from the date hereof by in or under or over the Property and benefitting the Affordable Housing Units and which shall be in the adjoining land up to and abutting the boundary to the Affordable Housing Units all such services to be connected to the mains;

(e) such other rights or covenants as may reasonably be required by the Owners provided that such rights or covenants are no more onerous than the covenants imposed by transfers of the Open Market Housing Units.

7.4 It is hereby agreed if no response is received by the Owners within 30 working days following the making of a written request for approval of the transfer to the PCNPA and the Council (sent by recorded delivery) it shall be deemed to have approved the transfer.
7.5 The transfer of the Intermediate Housing Units shall be subject to the provisions contained in this deed which shall be expressed in the transfer as being made pursuant to section 106 of the TCPA 1990.
7.6 The Owners covenant  that no transfer assent or lease giving effect to a disposal of an Intermediate Housing Unit shall take place unless there is a restriction registered against the Intermediate Housing Unit in the following form (Form N of Schedule 4 to the Land Registration Rules 2003) subject to any amendments required by the Land Registry and agreed between the parties hereto:-

"No disposition of the registered estate (other than a charge) by the proprietor of the registered estate or, by the proprietor of any registered charge, not being a charge registered before the entry of this restriction is to be registered without a certificate signed by a conveyancer that the provisions of Third Schedule 3 of the affordable housing planning agreement dated [date hereof] and made between (1) PEMBROKESHIRE COAST NATIONAL PARK AUTHORITY (2) xx OWNERS XX (3) PEMBROKESHIRE COUNTY COUNCIL (4) XX MORTGAGE COMPANY name xx have been complied with”

Occupancy Conditions Applicable to Intermediate Housing Units:

7.7 The occupation of each of the Intermediate Housing Units shall be limited to:-

(a) a qualifying person as defined in paragraph 1.2 of this Schedule (hereinafter referred to as “Qualifying Person”)   and

(b) any of the following:

(i) a wife or husband or common law partner or cohabitee of a Qualifying Person

(ii) a dependant of a Qualifying Person

(iii) a dependant of the wife or husband or common law partner or cohabitee of a Qualifying Person

Provided in each case that he or she occupies the Intermediate Housing Unit in question as his or her sole or main residence along with the Qualifying Person

7.8 For the purposes of this Schedule a Qualifying Person in relation to an Intermediate Housing Unit  is a person who has obtained written confirmation from the Council that the Council is reasonably satisfied in its discretion that he or she:- 

(a) intends to or has acquired a freehold or leasehold  interest in the Intermediate Housing Unit; and

(b) is unable by reason of limited financial means to compete in the open market for residential properties in the Community Area as defined in paragraph 1.3 below; and

(c) is in “housing need” as defined in the SPG; and

(d) is able to establish a local connection in accordance with paragraph 1.4 below. 

7.9 For the purposes of this Schedule the term “Community Area” shall mean the xx NAME OF Community Council xx electoral ward area as defined in the existing statutory provisions or regulations relating to the definition of the same or any successor statutory provisions or regulations relating to the electoral boundaries of the xx NAME OF Community Council xx or any successor councils (subject to the extension of the definition to accord with the provisions relating to the absence of demand contained in paragraph 1.5 of this Schedule).

7.10 A person shall be regarded as having a local connection 
for the purposes of paragraph 1.2 (d) above if he or she:-

(1) Has lived within the area as their only or principal home, continuously for the last 5 years, or
(2) Can demonstrate that they have lived in the area for at least 10 years previously, before moving away, and that they have one of the following reasons to return.

(3) A permanent job (at least 16 hours per week) or unpaid work for the emergency services or coast guard, is located within the area and they have a need to live to close to work.   This can include volunteering for the emergency services and RNLI.

(4) A child who is a member of the household attends a school that is located within the area, and they currently have to travel more than 10 miles each way to attend this school.   The child must be expected to attend this school for at least the next 3 years. 

(5) A parent or close family member (grandparents, parents, siblings, child) who lives in the area as their only or principal home and who would provide support to or receive support from you.  This support

(i)
must not be provided by other (including professional care) and 

(ii)
would dramatically improve the quality of life of the person receiving the support, and 

(iii)
must not currently be sustainable because you currently live too far away to reasonably provide or receive this support. 
7.11 Provisions relating to the absence of demand on the sale of Intermediate Housing Unit by a Qualifying Person

(a) If at any time after six weeks 
of the receipt by the Council of the offer to dispose of an Intermediate Housing Unit on the open market within the Community Area or any adjoining community council areas
 the owner has despite using its best endeavours been unable to enter into a contract for the sale of the Intermediate Housing Unit, the definition of Community Area shall be extended to include the whole of the County of Pembrokeshire or alternatively the Qualifying Person shall upon the written request of the Council transfer the Affordable Housing Unit to the Authority or the Council or the RSL free from the provisions of this Schedule at a consideration of 70% of the OMV.
(b) Subject to the written confirmation from the Council that it is so satisfied that reasonable efforts have been made to dispose of the Intermediate Housing Unit in the County of Pembrokeshire for six weeks and the Council or the RSL have confirmed that they do not wish to acquire the  Intermediate Housing Unit the Qualifying Person may then market and sell the Intermediate Housing Unit to any willing purchaser who shall be bound by the terms and conditions of this Schedule who shall be considered for the purposes of this Schedule to be a Qualifying Person.

(c) The continuous minimum marketing periods referred to in paragraph 1.5 above shall be deemed to commence in respect of any Intermediate Housing Unit on the date on which written notification of its availability is given to the Council’s Head of Planning and evidence of reasonable efforts to dispose of a Intermediate Housing Unit in accordance with paragraphs 1.5 above shall consist of proof of adequate public advertisement of the Intermediate Housing Unit during the appropriate period and which must include advertising for a period of at  least 21 working days in a local newspaper with general circulation in the Community Area and any adjoining community council area together with advertising with a well established local estate agent for the entire cascade period set out above in paragraphs 1.5 (a) and 1.5 (b) of this schedule.

7.12 In the event that an offer to acquire the Affordable Housing Unit has been made and withdrawn the marketing period shall be deemed to commence again on the date that the said offer is withdrawn in writing and evidence of such is provided to and acknowledged by the Council.
7.13 Any Chargee prior to seeking to dispose of the Intermediate Housing Unit pursuant to any default under the terms of its mortgage or charge shall give not less than 20 working days prior written notice to the Council of its intention to dispose and;

(a) in the event that the Council responds within 20 working days from receipt of the notice indicating that arrangements for the transfer of the Intermediate Housing Unit can be made in such a way as to safeguard them as Affordable Housing then the Chargee shall co-operate with such arrangements and use its best endeavours to secure such transfer

(b) if the Council does not serve its response to the notice served under paragraph 1.7. (a) above within 20 working days then the Chargee shall be entitled to dispose free of the restrictions set out in this Schedule which shall from the time of completion of the disposal cease to apply

(c) if the Council or any other person cannot within 20 working days of the date of service of its response under paragraph 1.7 (a) secure such transfer then provided that the Chargee shall have complied with its obligations under paragraph 1.7 (a) the Chargee being a company regulated by the Financial Services Agency (or any replacement organisation or body) shall be entitled to dispose free of the restrictions set out in this Schedule which shall from the time of completion of the disposal cease to apply PROVIDED THAT at all times the rights and obligations in this paragraph shall not require the Chargee to act contrary to its duties under the charge or mortgage and that the Council must give full consideration to protecting the interest of the Chargee in respect of moneys outstanding under the charge or mortgage subject to the obligation on the Chargee to pay the Affordable Housing Contribution or any part thereof out of any balance of the proceeds of sale of the Intermediate Housing Unit after all the moneys outstanding under the charge or mortgage have been settled. 

PART 2

The owner for the time being of the Intermediate Housing Unit Covenants;-

7.14 not to dispose of any Intermediate Housing Unit ;

(a) at a price exceeding seventy per cent (70%) of the OMV 

(b) to anyone who is not a Qualifying Person provided that nothing in this paragraph shall prevent or restrict the grant of a mortgage or charge on the security of an Intermediate Housing Unit  to any person or body

7.15 that no contracts shall be exchanged for the sale of the Intermediate Housing Unit until  the Council has given its confirmation that the prospective purchaser is a Qualifying Person and that the OMV of the Intermediate Housing Unit set out in a Valuation Certificate is approved (such approval not to be unreasonably withheld) and if no response is given by the Council or its agent within 20 working days of receipt of written verification from the seller that the prospective purchaser is a Qualifying Person and that the OMV is approved then approval will be deemed to have been given PROVIDED THAT such written verification is served upon the Council by recorded delivery and clearly addressed and marked for the urgent attention of the Council’s Head of the Planning.
7.16 to occupy the Intermediate Housing Unit as their sole or principal residence.

Schedule 2 The Sale Notice

Date: 

Name of Owner:

Name of Council:

Name of Development :

Name of Registered Provider: 

The Owner offers the RSL the (no.) bedroom Social Rented Housing Unit shown edged red on the attached plan for the consideration of £[              ].

The RSL confirms that it is ready, willing and able to secure the necessary grant funding in order to purchase the Social Rented Housing Unit and/or facilitate the transfer to Qualifying Persons. 

The RSL confirms its agreement to enter into a contract for the transfer of the Social Rented Housing Unit within 30 working days of the date that the Social Rented Housing Unit is ready for Occupation.   

The Transfer to the RSL shall be drafted in strict accordance with the terms and conditions set out the Planning Deed dated the [                     ] and made between (1) Pembrokeshire County Council and (2)  .
Date of commencement of construction of the Social Rented Housing Unit:……………….

Estimated date the Social Rented Housing Unit(s) will be ready for Occupation; ……

Offer: including details of calculation of the price by reference to Acceptable Cost Guidelines.

Where the RSL agrees to take transfer of the Social Rented Housing Unit(s) in accordance with the terms of the Sale Notice, it shall sign and return this Sale Notice together with formal written notification before the end of the Notice Period.  

Signed (Registered Provider) dated :

The common seal of 

PEMBROKESHIRE COUNTY COUNCIL

was hereunto affixed 

in the presence of:-

……………………………………………………………………

Authorised Signatory

EXECUTED as a DEED by the said 

Xx NAME of owner xx
in the presence of:                                     

Name of witness

Occupation of witness

Address of witness

EXECUTED as a DEED by the said 

Xx NAME of 2nd owner XX
in the presence of:                                     

Name of witness

Occupation of witness

Address of witness

EXECUTED as a DEED by the said 

Xx NAME of 3rd owner xx
in the presence of:                                     

Name of witness

Occupation of witness

Address of witness

The common seal of 

xx MORTGAGE COMPANY xx 
was hereunto affixed in the presence of:-

……………………………………………………………………

Authorised Signatory

……………………………………………………………………

Authorised Signatory

�
�
�









�MD comment: Not sure of the origin of this one which may explain – should it be 70% of OMV to be consistent with paragraph 6.1 below.


�From evidence base for LDP2.


�Local Development Plan 2 requires (paragraph 4.298) that affordable housing provision will be expected to meet the minimum gross internal floor areas and storage (m2) for the relevant property type and size as set out in Welsh Government Development Quality Requirements.


�SPG refers to 6 weeks


�SPG refers to 6 weeks. 


�MD comment: This has been updated by  paragraph 13.5 of The ChoiceHomes@Pembrokeshire Allocation Policy. � HYPERLINK "http://www.choicehomespembrokeshire.org/objview.asp?Language=&object_id=4" �http://www.choicehomespembrokeshire.org/objview.asp?Language=&object_id=4�  


�?


�The grouping in the spg excludes the town areas – see footnote 8 – page 19 =  Excluding the main towns of the County, Haverfordwest, Milford Haven, Pembroke / Pembroke Dock, Neyland, Fishguard and Goodwick. 





21
                             

